Does “Required By Law” Trump 

Privilege and/or Confidentiality?

NY City Ethics Op. 1997-2 (1997)—Lawyer employed by social service agency (to represent children as an attorney or a guardian ad litem) may disclose information relating to abuse of minor client to social service agency if required by law. 

http://www.abcny.org/Ethics/eth1997-2.htm

"Required by law" exception. One consideration is whether the lawyer is "required by law" to reveal the information pursuant to Section 413 or another legal mandate. Whether child abuse reporting laws apply to lawyers who learn about child abuse in the course of their professional work appears to vary from state to state. See generally Ann M. Haralambie, The Child's Attorney: A Guide to Representing Children in Custody, Adoption, and Protection Cases 36 (1993); Report of the Working Group on Confidentiality, 64 Fordham L. Rev. 1367, 1376 (1996); Emily Buss, "You're My What?": The Problem of Children's Misperceptions of Their Lawyers' Roles, 64 Fordham L. Rev. 1699, 1728 (1996); Gerard F. Glynn, Multidisciplinary Representation of Children: Conflicts Over Disclosures of Client Communications, 27 J. Marshall L. Rev. 617 (1994); Robert P. Mosteller, Child Abuse Reporting Laws and Attorney-Client Confidences: The Reality and the Specter of Lawyer as Informant, 42 Duke L.J. 203 (1992).

Conclusion

A lawyer employed by a social services agency generally must preserve confidences and secrets relating to the abuse or mistreatment of a minor client unless the client consents to disclosure. The lawyer may make disclosure without the minor client's consent, however, if: (a) disclosure is required by law; (b) disclosure is necessary to protect the client from being killed or maimed by another; (c) disclosure is necessary to prevent the child from killing or maiming himself or another; or (d) the client is unable to make a reasoned decision about whether or not to make disclosure and the lawyer concludes upon analysis that disclosure would be in the client's best interest. Without client consent, the lawyer may not disclose client confidences or secrets to others employed by the agency unless the lawyer determines that the agency employees would preserve the confidentiality of the disclosures. Subject to limitations identified in this Opinion, before undertaking the representation the lawyer, upon full disclosure, may seek and obtain the minor client's voluntary consent to the lawyer's reporting of information concerning abuse or mistreatment; however, the client is entitled to withdraw such consent thereafter.
D.C. Ethics Op. 282 (1998)—Lawyer must obtain client’s informed consent to use services of social worker in connection with clients case if social worker required by law to report suspected child abuse or neglect. 

http://www.dcbar.org/for_lawyers/ethics/legal_ethics/opinions/opinion282.cfm
Duties of Lawyer Employing a Social Worker Who Is Obligated to Report Child Abuse
A lawyer who engages a social worker to provide services in connection with the representation of a client must inform the client that the social worker may be obligated under law to report suspected child abuse or neglect. The lawyer should inform the client that while the Rules of Professional Conduct require the lawyer to assure that persons employed by the lawyer in the representation of a client preserve client secrets and confidences, other laws may require the social worker to report child abuse or neglect.

Applicable Rules
· Rule 1.6 (Confidentiality of Information)

· Rule 5.3 (Responsibilities Regarding Non lawyer Assistants)

See generally, Child Abuse Reporting Laws and Attorney –Client Confidences:  The Reality and the Specter of Lawyer as Informant, 42 Duke L.J. 203 (1992); Rosencrantz,  Rejecting “Hear No Evil, Speak No Evil”:  Expanding the Attorney’s Role in Child  Abuse Reporting, “ 8 Geo J. Legal Ethics 327 (1995).

